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VIA HAND DELIVERY

Hon. Pat Miller, Chairman

Tennessee Regulatory Authority

460 James Robertson Parkway

Nashville, TN 37238 L

Re: Petition of DIECA Communications, Inc., d/b/a Covad Communications

Company for Arbitration of Interconnection Agreement Amendment
with BellSouth Telecommunications, Inc., Pursuant to Section 252(b)
of the Telecommunications Act of 1996
Docket No. 04-00186

Dear Chairman Miller

Much has been filed by the parties with respect to what the FCC has said
regarding line sharing. It is more important, however, to understand what the FCC has
said. In its bref filed with the District of Columbia Circuit Court of Appeals in connection
with the USTA Il decision, the FCC stated that "the Commission [FCC] also removed all
existing unbundling obligations with respect to packet switching, and, subject to
grandfaEher provisions and a transition, eliminated ILEC line sharing duties.” (emphasis
added.)

This, of course, is contrary to the position Covad 1s asking the Authority to take
and is also contrary to the Staff recommendations Covad has recently submitted in
support of its position. It is clear from the FCC's brief that the FCC purposefully referred
to the elimination of line sharing duties, as opposed to just removing line sharing
unbundling under Section 251 If, as Covad suggests, the FCC had really intended to
preserve line sharing under Section 271, it would not have instructed its lawyers to tell
the DC Circuit Court otherwise. BellSouth believes that the Authonty should rely on the
FCC'’s interpretation of its Triennial Review Order rather than relying on Covad's
strained interpretation. P

' See FCC'’s Brief of December 31, 2003, at p 15-16, in Docket No 00-1012, copy attached

550958



ey iU » ;:,(

Hon. Pat Miller, Chairman
September 21, 2004
Page 2

The better course is to give credence to the fact that the FCC unequivocally said
what it intended to say. Covad should not be allowed to manipulate the FCC's position
through other erroneous state decisions. This Authority should adopt the FCC's
unambiguous transition mechanism, which was upheld by the DC Circuit Court. This
transition mechanism has not been amended by the FCC since its release and Court
affirmation and should be dispositive of this issue.

A copy of this letter 1s being provided to counsel of record.
Venetruly yours,
>

M. Hicks
GMH:ch



CERTIFICATE OF SERVICE

| hereby certify that on September 21, 2004, a copy of the foregoing document
was served on the following, via the method indicated:

[ ] Hand

[ 1 Mail Henry Walker, Esquire

[ ] Facsimile Boult, Cummings, et al

[ 1 Overnight 414 Union Street, #1600
~A4~Electronic Nashville, TN 37219-8062

hwalker@boultcummings.com

[ ] Hand

[ 1 Mall Charles E. (Gene) Watkins, Esquire

[ ] Facsimile Covad Communications Company

[ 1 Overnight 1230 Peachtree Street, N.E., 19™ FI.
;[A\Electromc Atlanta, GA 30309

gwatkins@covad.com

- >




CERTIFICATE OF SERVICE

| hereby certify that on September 21, 2004, a copy of the foregoing document
was served on the following, via the method indicated.

[ ] Hand

[ 1 Mail Henry Walker, Esquire

[ ] Facsimile Boult, Cummings, et al.

[ ] Overnight 414 Union Street, #1600
~A-Electronic Nashville, TN 37219-8062

hwalker@boultcummings.com

[ ] Hand

[ 1 Mail Charles E. (Gene) Watkins, Esquire

[ ] Facsimile Covad Communications Company

[ 1 Overnight 1230 Peachtree Street, N.E., 19" FI.
_JAElectronic Atlanta, GA 30309

gwatkins@covad.com

- >




ORAL ARGUMENT SCHEDULED FOR JANUARY 28, 2004

BRIEF FOR RESPONDENTS
—“_

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT |

NoO. 00-1012 (AND CONSOLIDATED CASES)

UNITED STATES TELECOM ASSOCIATION, ET AL.,
Petitioners,
V.

FEDERAL COMMUNICATIONS COMMISSION
AND UNITED STATES OF AMERICA,

Respondents.

ON PETITIONS FOR REVIEW OF AN ORDER
OF THE FEDERAL COMMUNICATIONS COMMISSION

R. HEWITT PATE
ASSISTANT ATTORNEY GENERAL

MAKAN DELRAHIM
DEPUTY ASSISTANT ATTORNEY GENERAL

CATHERINE G O’SULLIVAN
NANCY C. GARRISON
ATTORNEYS

UNITED STATES
DEPARTMENT OF JUSTICE
WASHINGTON, D.C. 20530

JOHN A. ROGOVIN
GENERAL COUNSEL

JOHN E. INGLE

JOHN P. STANLEY
LLAURENCE N. BOURNE
JAMES M. CARR

JOEL MARCUS
CHRISTOPHER L. KILLION
COUNSEL

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554
(202)418-1740

%



TABLE OF CONTENTS
, Page
STATEMENT OF ISSUE PRESENTED .... ..cccccoociviniiis + ceieieee v et v, C oo .1
JURISDICTION . L. e+ cert arertriieieins et erteveeets ereeresrerete e« eeaeoresaereees eaeees 2
STATUTES AND REGULATIONS ... . . it e et ettt stee eevenesereeen eveevesens 2
COUNTERSTATEMENT ...c..c. s it v e o eivieie et eeeeieee e e eeeteee eeeeeeiene e+ vars 2
INTRODUCTION AND SUMMARY OF ARGUMENT ... .. .. ccccoiet + et et e e, 17
STANDARD OF REVIEW. .............. C e e et e+ e e e e . .19
ARGUMENT ... oot e, e i+ e ettt a et et et satereeeas 20
I THE FCC’S DELEGATION OF CERTAIN MATTERS
TO THE STATES WAS LAWFUL. .. . .o it vt v e eeeeeeeee e, 20
II THE FCC’S IMPAIRMENT ANALYSIS OF
SWITCHING WAS REASONABLE. ........ . .oti oot e e vt et e e e, 27
A Substantial Evidence Supports The FCC’s National
Impairment Finding For Mass Market Switching.. ........ . .cocoooves v, 29
B. The FCC’s National Impairment Finding Was
Based Upon Permissible Considerations. ....... ..o voe coveeeee e evveren e o 32
C The Impairment Analysis That The FCC Assigned
To The States Is Reasonably Designed To Ensure
Accurate Impairment Determinations On A
Granular Basis ... .. ... cr ot e e e+ v 30
D. The CLECs’ Challenges Regarding Switching And
Database Access Lack Merit. .......ccocoe. covieies coveivieeeeeenes cevee v e 44
II.  THE COMMISSION REASONABLY LIMITED

UNBUNDLING OBLIGATIONS FOR BROADBAND
LOOPS. .o e ctveiet airtities et oveeiee e eeeee o v, 49

A.

The Commission Properly Considered Whether
Unbundling Discourages Investment In Advanced
Telecommunications Capability. ..........cccoeeer covvveeeeeeeeeeereeseeeee e 53

The Commussion Reasonably Concluded That

Requesting Carriers Are Not Impaired Without

Access To The Broadband Capabilities Of Fiber- .
To-The-Home Loops. ... ... i s o oot e oo e 57



Page

C The Commission Reasonably Refused To Require
Unbundling Of The Packet-Based Capabilities Of
Hybrid Loops ......... .. C e e e s e e e o b e 58

D. The Commuission Reasonably Decided To Phase
Out Line Sharing.. .. .. ... .. e et s reeeee e e 61

IV.  THE ORDER’S ANALYSIS OF TRANSMISSION
FACILITIES WAS REASONABLE........ ... oo e et v, .65

A The FCC’s Impairment Analysis With Respect To
Dedicated Transport, High-Capacity Loops, And
Dark Fiber Was Reasonable . .......... oot e e e e 65

B The Commussion’s Restrictions On Competing
Carriers’ Use Of Enhanced Extended Links Are
Lawful And Reasonable.......... ... oo+t ovveees e e s e e 68

C The Commission Reasonably Authorized The Use
Of Unbundled Transport To Provide Wireless
SEIVICE . . it i ottt et e+ et s+ v oot 79

D. The Commission Reasonably Determined That The
Dedicated Transport UNE Does Not Include
Entrance Facilities. ..... ... ot oL C e e e .80

E. The Order’s Treatment Of Shared Transport Was
Reasonable.. ... .. .o Ll e e+ e e 82

F. The Order’s Treatment Of Digital Loop Carner
Systems Was Reasonable.... . .... .. ... s . TR . X |

V. THE ORDER DOES NOT REQUIRE INCUMBENTS TO
BUILD A “SUPERIOR QUALITY” NETWORK FOR
COMPETITORS. ....... oot cteis ettt ceveeee oeveeeee oveee oo 85

VI.  THE ORDER REASONABLY CONSTRUED SECTION
271 C e L est ee bemr eesereneeserieiees ses ser ae evress o seses sees sesees s been s 87

VII.  PETITIONERS’ CHALLENGES TO FCC PREEMPTION
OF STATE AUTHORITY TO REQUIRE UNBUNDLING
AREUNRIPE. ... . e e e i e e ees e, e 22290

VIII  NASUCA LACKS STANDING . ccooocee evee et eee e e e o 93
CONCLUSION. ... oot covceer e e e et ee e e e o e o,



Cases

TABLE OF AUTHORITIES

Page

ACS of Anchorage v. FCC, 290 F.3d 403 (D.C. Cir. 2002).....ccoviivie v e e e, 64
Alascomv. FCC, 727 F2d 1212 (D.C. Cir. 1984). . oo oot eeveeeen e e veene . 91
ASCENT v. FCC,235F3d 622 (D.C Cir 2001). ... ...ttt creeievieen cevreviees e 56
Assiniboine & Sioux Tribes v. Board of Oil & Gas Conservation,

792 F.2d 782 (9" CIr. 1986) . oo+ oottt .23,24
AT&T Communications of Virgimia v Bell Atlantic-Virginia, 197

F.3d 663 (4" Cir. 1999) ... ...... e e e e e e 00 22,26
AT&T Corp. v FCC, 220 F.3d 607 (D C Cir 2000).. . ... woei e e 20, 28, 78, 88
AT&T Corp. v. FCC, 349 F 3d 692 (D C. Cir. 2003) ...cvevvveiieienceneeeieerenieereeneees « o o 87
AT&T Corp. v lowa Utilities Board, 525 U.S 366

(1999). ..o et e et e 3,5,7,9,10, 11, 23, 24, 55, 64, 93
Bulding Owners & Managers Ass’n International v FCC, 254

F.3d 89 (D C. Cir 2001). .... ......... PR 7
Caputal Cities/ABC v. FCC, 29 F.3d 309 (7th Cir. 1994) ..o o s e et e v 62
Cassell v. FCC, 154 F.3d 478 (D.C. Cir. 1998)..... e e e e 41, 68,77,78
Cellular Telecommunications & Internet Ass’n v. FCC, 330 F 3d

502 (D C.Cir 2003) . oo v vt it et e e e e 20
Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S.

837 (1984) .o et e e e e e .13, 19, 25,76
City of New York v. FCC, 486 U S 57 (1988) . cccvvveeee e et o v e 93
Compentive Telecommunications Ass’n v. FCC, 309 F.3d 8

(D.C Cir. 2002) ..eoevveiienreeeenieeeen + ot eeteerveesresveeeienes b e e 12, 63, 69, 74, 83

Competitive Telecommunications Ass’n v. FCC, 87 F 3d 522 (D.C.

Diamond International Corp. v. FCC, 627 F.2d 489 (D.C. Cir

1980) .. . oo s s e e s e e e e e 25
FCC v. National Citizens Commuttee for Broadcasting, 436 U.S.

TT5 (FOT8) it v e e crtrrtcrriiett eee ettt nne e e 32
FCC v Porttsville Broadcasting Co., 309 U.S. 134 (1940)..... ...... . i oo e 83

1i1



Fidelity Federal Savings & Loan Ass’nv de la Cuesta, 458 U.S

141 (1982) ... oot vt e e et o v e e e e e e e eeaeereaes 93
Fleming v. Mohawk Wrecking & Lumber Co., 331 US. 111 (1947) ... ........ ... ... 23
Fresno Mobile Radio v. FCC, 165F3d 965 (D.C.Cir 1999) . ... ..... . et v, 32
Geier v. American Honda Motor Co., 529 U.S. 861 (2000) ....cccovvvviriirnrircenns ceen e . 93
Global Crossing Telecommunications v FCC, 259 F.3d 740 (D C.

Cir 2001) ceivices e i e O PO PO UROPRPPIP PP . ¥4
GTE Service Corp. v. FCC, 782 F.2d 263 (D.C. Cir. 1980).....coccovvimviiniiiiiiin e o e 83
Hines v. Davidowitz, 312 U.S. 52 (1941) . . o .. . e s e enne ee 93

Iowa Unlities Board v. FCC, 120 F 3d 753 (8th Cir. 1997), rev’d
in part and aff’'d in part, AT&T Corp v. lowa Utilities
Board, 525 U.S. 366 (1999)......... C e e e e e e 3,6,74, 85,93

lowa Utilines Board v. FCC, 219 F.3d 744 (8th Cir. 2000), rev'd in
part and aff'd in part, Verizon, 535 U.S. 467 (2002).. ... coceee veee . . . ... 3,10, 86

Loyola Unwersity v. FCC, 670 F.2d 1222 (D C. Cir. 1982)... ceccvit veies et e, 56,77
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) ..oovoiivcieiiiceeirirce e e e 94
MCI Telecommunications Corp v. FCC, 750 F.2d 135 (D.C Cir.

MCI WorldCom v. FCC, 209 F.3d 760 (D.C. Cir 2000)......ccccccemineanmrnnenies v e 83
Mobile Communications Corp. v. FCC, 77 F.3d 1399 (D C. Cir), cert. denied, 519 U.S.

823 (1996) ... .. cooi i o it e e et e e 25,76
Nader v. FCC, 520 F.2d 182 (D.C Cir 1975) cvorieeeeieeeeseceireeesteere v .83
New York Tel. Co. v. FCC, 631 F.2d 1059 (2d Cir. 1980)...ccccovvevcvvvovenn + e e, .. 25
Radio Television S.A. de C.V. v. FCC, 130 F.3d 1078 (D.C. Cir.

TOOT) e e i s i e e et e s ee e e ———_—— 62
Rainbow/PUSH Coalition v. FCC, 330 F 3d 539 (D.C. Cir. 2003) .. ... et ceevieeeienn 94
SBC Communications v FCC, 138 F.3d 410 (D.C. Cir. 1998) ....... oo i ei vt e e, 90
Sterra Clubv EPA, 292 F.3d 895 (D C Cir. 2002) .. . . voveee oo vver et et e, .94

1v



Sioux Valley Rural Television v. FCC, 349 F.3d 667 (D.C. Cir.

2003) . . it e e ee eeereerre e aete e ee e er et eeberseresseeeeieeenereane 53, 56
Southern Pacific Transp. Co. v Watt, 700 F.2d 550 (9™ Cir.), cert.
denied, 464 U.S 960 (1983). . i oot e e ees + eee eeas 24
Tabor v Joint Board for Enrollment of Actuartes, 566 F.2d 705
(D C.CIr 1977) . oo et et et e e e etrrteeeise crerersteees reeeses seenee + aere s 23
Telecommunications Resellers Ass’'nv FCC, 141 F.3d 1193 (D.C.
CIE. TOO08) i o et ot et ettt s et enrae s e .. 83
Texas Office of Public Utility Counsel v FCC, 183 F 3d 393 (5th
Cir. 1999), cert. dismissed, 531 U.S. 975 (2000) .. .. . oo 6
Time Warner Entertainment Co. v. FCC, 56 F.3d 151 (D.C. Cir.
1995), cert dented, 516 U.S. 1112 (1996).......ccovvivccririnriieirieeerireeeireeeererreesrineens 55
United States Cellular Corp v. FCC, 254 F3d 78 (D C. Cir 2001) .o . ... ... ... . 82
* Unuted States Telecom Ass’'n v FCC, 290 F.3d 415 (D.C. Cur.
2002) (“USTA™), cert. denied, 123 S Ct. 1571 (2003)...... ... oot vvreevreennn. passim
United States v. Mango, 199 F.3d 85 (2d Cir. 1999)........... P
United States v. Matherson, 367 F Supp. 779 (E.D N.Y. 1973),
aff’'d, 493 F.2d 1399 (2d Ci1. 1974) ccvvvves e ee v et s eee et v 24
United States v. Mazurie, 419 U.S. 544 (1975) . . cooeer et essveeveneees o e eeeen 24
* Verizon Communications v. FCC, 535 U.S. 467 (2002)... . cccooovvveevevinenn. 2, 10, 20, 86, 87
Verizon Maryland v. Public Service Comnussion of Maryland, 535
U.S 635 (2002). ...coeeeeenn ... e e e et eeieree i e e e e eeee eeeerrr e, 27
* WorldCom v. FCC, 238 F.3d 449 (D.C. Cir. 2001)... ... .oovreereveeee. 32,60, 67,78,79
WorldCom v. FCC, 246 F.3d 690 (D.C. Cir. 2001). ... coreeereee e e eeeerees cvreenns 20

Administrative Decisions

Application by Verizon New England for Authorization To Provide
In-Region, Inter-LATA Services in Vermont, 17 FCC Red

7625 (2002) . covee e o ot e e e et e e s ———— e e . 31
Application of EchoStar Communications Corp., 17 FCC Red
20559 (2002). coc i iiv e e s e e s e e et veeereaenan 41



Application of NYNEX Corp.and Bell Atlantic Corp. For Consent
to Transfer of NYNEX Corp. and Its Subsidiaries, 12 FCC
Red 19985 (1997) covevvvnviviiee v e e et et sre s 41

AT&T Non-Dominance Order, 11 FCC Red 3271 (1995).cviivivccviviiies o eee e e s 42

Deployment of Wireline Services Offering Advanced
Telecommunications Capability, 14 FCC Red 20912 (1999).. . . ... ... ... .10

Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, 11 FCC Red 15499
(1996) aff'd in part and rev’d in part, lowa Utilities Board
v FCC, 120 F.3d 753 (8th Cir. 1997), rev’'d in part and
aff’'d in part, AT&T Corp v lowa Utilites Board, 525 U.S
366 (1999), on remand, lowa Utilities Board v. FCC, 219
F 3d 744 (8th Cir 2000), rev’'d in part and aff’'d in part,
Verizon, 535 U.S. 467 (2002) ..ccoocees cooviieneiieeeneeeeeeeeniees e 3,4,5,6,22,85

Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, 15 FCC Rcd 3696
(1999), rev’d and remanded, United States Telecom Ass’'n
v. FCC,290F.3d 415 (D C Cir 2002), cert. denied, 123
S.Cto 1571 (2003) et ettt creere e see s aeee s e 4,8,9,13,21, 65,94

Jownt Application by SBC Communications for Provision of In-
Region, Inter-LATA Services in Kansas & Oklahoma, 16
FCC Rcd 6237, aff'd in pertinent part, Sprint
Cormmunications Co. v. FCC, 274 F.3d 549 (D.C. Cir.

New York 271 Order, 15 FCC Red 3953 (1999), ajfd AT&T, 220
F.3d 607 (D.C. Cir 2000).....cccoceoverrennee. e e e e TR 32

Pricing Flexibility Order, 14 FCC Rcd 14221 (1999), petitions for
review denied, WorldCom v. FCC, 238 F.3d 449 (D.C. Cur.

2001) 1ot i et e et ettt ¢ e aeeeresreneens 67
Supplemental Order Clarification, 15 FCC Rcd 9587 (2000)........coceuveueen... 12,69, 71,72
Supplemental Order, 15 FCC Rcd 1760 (1999) ....... ..... e e e+ teeerieea 12, 69
TELRIC NPRM, 18 FCC Rcd 18945 (2003) ............ e et e e e 56
Texas 271 Order, 15 FCC Red 18354 (2000)....ccct covivivrieeies + cviereevnresecneies rene e e 32

V1



Statutes and Regulations

Telecommunications Act of 1996.. ...... . ..o oo oo i i s e 3
* 1996 Act, §706(a) ..... e et eeeeeeereins e eee eebeeeeee et o+ reeee « esbesereanes 5,49, 54
1996 Act, §706(c)(1) ............. C e s e e e e e e e 54
5 ULS.C. 8T060(2)(A)ccuveuiies v veerierieeriie see + et + « rtereeteree e sreaes oo s e e ee reaeireaaes 20
28 U.S.C. 82342(1) cvs + ot oot eeeeerieieiee + ee + et et ettt e ne beessarer s 2
47 U.S.C. §8251(d)(3)(B)-(C) . ot coeeeeeeeriniret e+ et e et o et aenees 91
47 U S.C. 88251-261 ... oeieieiiieviiiiies « « en e e+ e b e o .3
47 U.S.C §153(29)...cccvvvuene . et e eereeeeseee oot es te te en ee ee aee teseesnenrenaens 4
47 U.S C. §154()) woovvcvriiecnne C e e e e s e e, 82
47 U.S.C. 8157 0 e e et e e e e et e e e e e 5
AT U.S.C. §157(8) « - v v v e o+ ettt ceeetesreseenesereneas et eees oo eere eree eraes .54
47 U S.C. 8160 ciiiiiiies cos et + cer v e ettt sttt s e 55

A7 U S.C. 8161(AN2) e rveermrermee eees e e e e eoeee e oo eeees o eeee e e eiene e e ... 64
AT U'S C. 8208 eeeoeeeeeereeesesseeeeesees oe e oee ooeee eeeeeeseseieseen + oo eee e eeeresaeeeeseeee oeeen e o .26

AT U 'S C. §251(CH2)ucmrrvvrversssmmererevesrssssseeessssssssssesssssssssmsssnsssesesssmssisess + eoe oo soeeeneeees .81
ATUS C.8251(C)2NA) e o core e oo e oot e e e eeeeeeee e e eeeeenee e 76
* 47U S.C.§251(C)3) corvvors eoere e o e e oot e s 1,4, 84, 86
47 U.S.C. §251(A)(1) crrorvvoeereeremenerreciessiese e+ e e e oo e e e 22
£ 4T US.C. 8251(A)(2) covvvverrrrmerevsveesssenenesesss esseene wovoen eemeeeressosemssssssseessesines 1,4,20,22,53
47U S C. §251(A)Y2)(B) .. wevvrrrreererveeseseeseesssssssessesseesessnns + woveesessemsasissssssssssssmsssessossssses 75

* 47U.S C.8251(d)(B) e v v ceie t it e e e+ e e e e e e . 23,2492
A7 U.S.CL825T(E)I) o oottt wt ot et ceeteste st e e steesaes saresrtessesreenes 25

AT US.CL 8252 i it it it et e e e e e e e e e 3,22

vii



A7 U.S C. §252(C)(1)ueees oo e e et et sttee et ser e+ b e e eens 92
47 U.S.C. 8252(CH(2) e+ cree e eerer et ettt ettt siivees series e aae e neie s e e 23
47 U.S.C 8§252(d)(1) .. . ceoi it v i e 5,89,90

ATUSC.8252(€)(6)ers -+ o wooe oo e e . .26,87
AT US.C. 8271 . oo sssssons s sesssssnnssns 29, 30, 31
A7 U'S C. §2T1(E)INA werrrreerereeoes coreeeeereeeveveosssssssesssssssses s ssssessss s eesssssnsssseeseeee oo 3]
ATUSC.8271@QB) ..+ o oo oo e e e 8T
4TUSC.8271()Q)BYU) e e v ee e ee viee et e e e .89
ATUSC 8271(A) e oo e+ oo e e i e e 90

47U S C.8402(a) ... .o i Ll e+ en e e e 22

A7 CFR.§ ST.319()(S)U) orrvrriiiii « e oo oo e e+ oo eeeeesseesese s oo 86
A7 CFR §51.317(@)(1) ccovocrreorererscsssccree o e e+ .8
47 CFR §51.31700)(2) ccorrrrrrscccies oo e e s B
47 CFR. §51319()B)1) « e oo oo covveeeeessssssessssoees oee eese oo+ eoeveesssesssseneenese 86
47 CFR. §51 319@)(2)(i).or... .. e e e+ et e 40
47 CFR. §51.319(A)Y2)(H(1) coiiines cte e s oo e e+ cooeeeeeeesesi oo eee e eeessessreen 36
47 CFR. §51.319(d)(2Q)AY2). - covvoe oo ORI 1

Others

Census 2000 PHC-T-3, Ranking Tables for Metropolitan Areas
1990 and 2000; Table 1.. ..ccociiiees+ o e+ et et e e e e e 40

Curtis Hopfinger Testimony, Rulemaking 95-04-043 (Cahf. P.U.C
Dec. 12,2003) .. oot o et e e e e o et e e——— . 39

Initial Presentation of VZ-NY, Case OC-3-0821 Technical
Conference (New York PSC Dec. 2,2003) .. oot oo e o et veeeeereannns 39

Vill



Joint Statement of Managers, S. Conf Rep. No. 230, 104th Cong.,
2d Sess 148 (1996) ..... . . i it e e ——_— e 4,75

SBC Indiana’s Prefiling, Cause No 42500 (Indiana RUC Dec. 2,
2003 et e e e e e et s et e rieessiieeesesrertatesennnes 40

SBC’s Identification of Final Position, Docket No. 03-GIMT-1063-
GIT (Kansas Corp. Comm Dec. 12, 2003)........ ... e e e et eeeeee eerree———— 40

Cases and other authorities principally relied upon are marked with asterisks



GLOSSARY

BOC Bell operating company

CLEC competitive local exchange carner

CMRS commercial mobaile radio service

DS1 Dagital Service, level 1; a type of high-capacity

loop that 1s capable of carrying 24 voice
conversations encoded at 64 Kbps

DS3 Dagital Service, level 3, a type of hi gh-capacny
loop that 1s the equivalent of 28 DS-1 loops or
44.736 Mbps

DSL digital subscriber line

EEL enhanced extended link

FTTH fiber-to-the-home

. IDLC integrated digital loop carrier

ILEC incumbent local exchange carrier

IXC interexchange carrier

MSA Metropolitan Statistical Area

NASUCA National Association of State Utility Consumer
Advocates

POP point of presence

TDM time division multiplexing

UDLC universal digital loop carrier

UNE unbundled network element

UNE-P the UNE platform; a combination of loop,

transport, and switching elements that enables
CLECsSs to provide telecommunications services
exclusively through the use of UNEs



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NoO. 00-1012 (AND CONSOLIDATED CASES)

UNITED STATES TELECOM ASSOCIATION, ET AL.,
Petitioners,
V.

FEDERAL COMMUNICATIONS COMMISSION
AND UNITED STATES OF AMERICA,

Respondents.

ON PETITIONS FOR REVIEW OF AN ORDER
OF THE FEDERAL COMMUNICATIONS COMMISSION

BRIEF FOR RESPONDENTS

STATEMENT OF ISSUE PRESENTED

Section 251(c)(3) of the Communications Act requires incumbent local exchange carriers
(“ILECs”) to provide their competitors with unbundled access to elements of their network. 47
U.S.C. §251(c)(3). Section 251(d)(2) prescribes the standards for determining which network
elements ILECs must provide. 47 U.S.C. §251(d)(2). In the order on review, the Federal
Communications Commussion revised 1ts rules for implementing these statutory provisions
Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18

FCC Rcd 16978 (2003) (“Order”) (JA ). corrected by Errata, 18 FCC Rcd 19020 (2003) JA



). Numerous petitioners challenge multiple aspects of the Order. Their various claims all raise
the same basic 1ssue

Whether the FCC’s Order reasonably construed and implemented the statutory
requirements regarding the unbundling of network elements.

JURISDICTION

The Court has jurisdiction generally to review final orders of the FCC. 47 U.S.C.
§402(a); 28 U.S.C. §2342(1). For the reasons discussed below, the Court should dismiss as
unripe the states’ claims concerning preemption of state unbundling rules. The Court also should
dismuss the petition filed by the National Association of State Utility Consumer Advocates
(“NASUCA”) because, as we explain below, NASUCA lacks standing.

STATUTES AND REGULATIONS

Pertinent statutes and regulations are appended to the petitioners’ briefs

COUNTERSTATEMENT

1. The Telecommunications Act of 1996 The telephone network in each local service
area consists primarily of wires or buried cable called “loops” that run from telephone company
switches to each business or residential customer’s telephone, the switches themselves, and the
transport “trunks” that carry calls between switches.! For many years, telephone regulators

assumed “that [local] service could be provided at the lowest cost to the maximum number of

: See, e g , Verizon Communications v FCC, 535 U.S 467, 489-90 (2002) (“Verizon™).




consumers through a regulated monopoly network.” Therefore, “[s]tate and federal regulators
devoted their efforts ... to regulating the prices and practices of these monopolies and protecting
them against competitive entry.” Local Competition Order 1.

In 1996, Congress abandoned these regulatory assumptions and objectives. In the local
competition provisions of the Telecommunications Act of 1996 (“1996 Act™), 47 U.S.C. §§251-
261, Congress sought to end the dominance of regulated local monopolies and to open their
markets to competition. Congress imposed upon the incumbents “‘a host of duties ” AT&T, 525
U.S at 371-72. Foremost among these duties 1s “the [ILEC’s] obligation under 47 U S C.
§251(c) .. to share 1'ts network with competitors ” Id. at 371. Under that provision, a
competitive local exchange carrier (“CLEC”) may use the incumbent’s network 1n three ways:
“It can purchase local telephone services at wholesale rates for resale to end users, it can lease
elements of the incumbent’s network ‘on an unbundled basis’, and it can interconnect 1ts own
facilities with the incumbent’s network.” Ibid.

The 1996 Act gave a significant role to state commissions 1n implementing these network
sharing requirements. Among other things, state commussions arbitrate any disputed issues
between incumbents and CLECs regarding network sharing, and approve any agreement or
statement of general terms for network sharing. 47 U.S C. §252. State commussions also
determine the rates, pursuant to statutory standards and Commission regulations, at which

incumbents share their networks with CLECs. 1bid.

2 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
11 FCC Rcd 15499, 15505 (1) (1996) (“Local Competition Order”), aff’d in part and rev'd in
part, lowa Utilities Board v FCC, 120 F.3d 753 (8th Cir. 1997), rev’d in part and aff’d in part,
AT&T Corp. v. lowa Utilities Board, 525 U.S. 366 (1999) (“AT&T™), on remand, lowa Utilities
Board v FCC, 219 F.3d 744 (8th Cir. 2000), rev’d in part and aff’d in part, Verizon, 535 U.S.
467.



In requiring incumbents to allow CLECs to use their networks, Congress recogmzed that,
in the short term, no competitor could replicate an incumbent’s entire network See Joint
Statement of Managers, S. Conf. Rep No 230, 104th Cong , 2d Sess. 148 (1996) (“Jont
Explanatory Statement”). Congress explicitly stated that “[sJome facilities and capabulities (e.g.,
central office switching) will likely need to be obtained from the incumbent local exchange
carrier as network elements pursuant to new section 251.” /bid. The Act and the Commuission’s
implementing rules provide for the leasing of unbundled network elements (“UNEs”) under
section 251(c)(3). Congress and the Commussion believed this option would play a crucial role
1n opening local markets to competition.

In determining what UNEs the incumbents must make available to new entrants, “the
Commussion shall consider, at a minimum, whether .. access to such network elements as are
proprietary 1n nature 1s necessary,” and whether, as to non-proprietary elements, “the failure to
provide access to such network elements would unparr the ability of the telecommunications

carrier seeking access to provide the services that 1t seeks to offer.” 47 U.S C. §251(d)(2)

3 Section 251(c)(3) imposes on incumbent LECs

The duty to provide, to any requesting telecommunications carrier for the
provision of a telecommunications service, nondiscriminatory access to network
elements on an unbundled basis at any technically feasible point on rates, terms,
and conditions that are just, reasonable, and nondiscrimiatory 1n accordance with
the terms and conditions of the agreement and the requirements of this section and
section 252 of this title. An incumbent local exchange carrier shall provide such
unbundled network elements 1n a manner that allows requesting carriers to
combine such elements 1n order to provide such telecommunications service.

47 U.S.C. §251(c)(3). See 47 U S.C. §153(29) (defiming “network element”). See also, e g.,
Local Competition Order 9231-232; Implementation of the Local Compention Provisions of the
Telecommunications Act of 1996, 15 FCC Red 3696 (492-14, 110-1 12) (1999) (“UNE Remand
Order”), rev'd and remanded, United States Telecom Ass’nv F CC,290F.3d 415 (D.C Ciur.
2002) (“USTA™), cert. denied, 123 S Ct 1571 (2003).



(emphasis added). The 1996 Act also provides the applicable pricing standard for UNEs:
Arbitrated rates must be just, reasonable, and nondiscriminatory, and must be “based on the cost
... of providing the .. network element ” 47 U.S C §252(d)(1).

A separate provision of the Act establishes a national policy of “encourag[ing] the
deployment on a reasonable and timely basis of advanced telecommunications capabulity to all
Americans ... by utiizing . regulating methods that remove barriers to infrastructure
investment.” 1996 Act, §706(a), 47 U.S.C. §157 note. The Supreme Court has said that the
network element unbundling provisions of section 251(d)(2) should be implemented 1n a manner
that is “rationally related to the goals of the Act,” AT&T, 525 U.S. at 388, and the Commussion
has found that the section 706 policy of encouraging new 1nvestment in advanced
telecommunications services 1s a statutory goal that permissibly informs the unbundling analysis.
Order fq172-178 JA - ).

2. The Local Competition Order. In August 1996, the FCC 1ssued its 1nitial order

addressing the most basic 1ssues involving local competition arising under the 1996 Act In that
order, the Commission determined that 1t had general jurisdiction to adopt a broad range of
implementing rules that state commissions would apply in arbitrating interconnection
agreements. See Local Competition Order 424. Those rules would, among other things, govern
the terms and conditions under which ILECs must share their networks with CLECs and the rates
they may charge for doing so.

The Commission prescribed a pricing methodology, “total element long run incremental
cost” (“TELRIC”), that reflects the “forward-looking” costs of providing the network elements,

rather than “historical” costs entered on a carrier’s accounting books. /d. J674-703. Similar to



pricing methodologies used 1n a number of regulatory contexts, TELRIC is designed to
determine what 1t would cost, 1n today’s market, to replace the functions of an asset that make it
useful. The FCC determined that such a methodology would be compensatory while also
providing proper economuic signals for efficient entry by new competitors. Local Competition
Order 4620.

The Commussion construed the “necessary” and “impair” standards that section 251(d)(2)
requires the agency to consider when determining which UNEs an incumbent must offer to new
entrants. The Commussion found that the failure of ILECs to provide access to non-proprietary
UNEs would “impair” a CLEC’s ability to provide a competing service if, without such access,
the quality of that new entrant’s service would decline or 1ts cost would nise. Local Compenition
Order 4285. The Commussion found that access to proprietary UNEs was “necessary” 1f,
without access to such elements, the CLEC’s “ability to compete would be significantly impaired
or thwarted ” /d. 282 The Commussion did not consider whether network elements mi ght be
available from sources other than ILECs. See id. §283 (“necessary” standard), {]286-287
(“impair” standard).

The Commussion adopted a list of seven UNEs that ILECs were required to provide to
requesting carriers at TELRIC-based rates. Local Competition Order 427, App. B (Rule 51.319)

3. Judicial Review of the Local Competition Order On review, the incumbents argued

that the 1996 Act precluded the FCC from adopting pricing regulations, arguing that the Act
gave state commussions exclusive jurisdiction to apply the pricing provisions. The Eighth Circuit

agreed and invalidated the Commussion’s pricing rules. lowa Utilities Board, 120 F.3d at 794-

* See Texas Office of Public Utility Counsel v. FCC, 183 F 3d 393, 412 & n.13 (5th Cir. 1999),
cert. dismuissed, 531 U.S. 975 (2000); Local Competition Order q4631, 681.



800 The court did not consider the ments of the TELRIC methodology It overturned on the
merits certain Commission rules regarding network element performance features — holding that
although the Commussion could require incumbents to make “modifications to [their] facilities to
the extent necessary to accommodate mterconnection or access to network elements,” the agency
could not require incumbents “to alter substantially their networks to provide superior quality
interconnection and unbundled access ” Id at 812-13 & n.33. The court upheld the
Commussion’s construction of the “necessary” and “impair” standards n section 251(d)(2), as
well as the mnitial list of UNEs. Id at 810-12.

In January 1999, the Supreme Court reversed the Eighth Circuit’s jurisdictional ruling —
holding that the FCC has statutory authority to adopt rules (including pricing rules) to implement
the 1996 Act, and that “the state commissions’ participation in the administration of the new
federal regime is to be guided by federal-agency regulations ” AT&T, 525U S at 378 n.6.; see
generally id. at 376-85. The Court separately upheld several of the FCC’s rules on the merits,
including the Commission’s conclusion that the 1996 Act permits competitors to provide service
relying solely on elements 1n the incumbent’s network. Id. at 392-93

In two respects, the Court found that the Commussion had not properly applied the
“necessary” and “impair” standards in section 251(d)(2). 525 U.S at 387-92. First, noting that
the FCC’s interpretation of “necessary” and “1mpair” omitted any consideration of self-
provisioning by the requesting carrier or of purchases from non-ILEC sources, the Court stressed
that the agency “cannot, consistent with thé statute, blind 1tself to the availability of elements
outside the incumbent’s network.” Id. at 389. Second, the Court rejected the suggestion 1n the

Commission’s analysis “that any increase in cost (or decrease in quality) imposed by denial of a



network element” would satisfy the “necessary” or “impair” standard. /bid. The Court directed
the Commission, on remand, to construe section 251(d)(2) “to apply some limiting standard,
rationally related to the goals of the Act.” Id. at 388.

4. The UNE Remand Order. In response to the Supreme Court’s remand, the

Commussion revised its construction of the “‘necessary” and “impair” standards and 1ssued a new
list of network elements. See generally UNE Remand Order, 15 FCC Red at 3704-09 (executive
summary)

Addressing the “impair” standard, the Commussion determined that the failure to provide
access to a non-proprietary network element would cause “impair[ment]” if, “taking into
consideration the availability of alternative elements outside the incumbent’s network . ., lack of
access to that element materially diminishes a requesting carrier’s ability to provide the services
1t seeks to offer.”” UNE Remand Order 51 Whether lack of access “materially” dimiished a
requesting carrier’s abihity to provide service depended 1n part upon “the extent to which
alternatives in the market are available as a prachcal, economic, and operational matter.” 47
C.F.R. §51.317(b)(2).

Section 251(d)(2) requires the Commission to “consider” the “impair” standard “at a
minimum” 1n assessing the scope of unbundling, and the Supreme Court had directed the agency

to “give some substance” to that standard, “taking into account the objectives of the Act.”

> The Commission found that access to a proprietary element is *‘necessary” within the meaning
of section 251(d)(2)(A) “if, taking into consideration the availability of alternative elements
outside [of] the incumbent’s network .. , lack of access to that element would, as a practical,
economic, and operational matter, p)eclude a requesting carrier from providing the services 1t
seeks to offer.” UNE Remand Order §44 (emphasis in original), see also 47 C F.R.
§51.317(a)(1). The Commussion’s “necessary” standard was not challenged on review of the
UNE Remand Order and 1s not challenged in this case.



AT&T, 525 U.S at 390. The Comnussion on remand determined that it approprately could
“consider other factors [- 1n addition to the “necessary” and “1mpair” standards —] that are
consistent with the objectives of the Act in making [1ts] unbundling determination ” UNE
Remand Order 101, 110-116

At that time, the incumbents argued to the Commussion that state commussions should
play a significant role 1n applying the “necessary” and “impair” standards. For example,
BellSouth asserted that “[1]t is imperative that the state commissions play an important part in
defining network elements due to their knowledge of local market conditions .. ” Order n.1306
(JA ) (quoting Letter from Robert T Blau, BellSouth, to Magalie Roman Salas, Secretary, FCC,
CC Docket No. 96-98 (filed Feb. 11, 1999)) US WEST argued that “state commussions [are]
ideally positioned to track such localized data on a current basis and to determine where the
Commussion’s unbundling presumptions would or would not apply.” 1d n.1306 (JA ) (quoting
US WEST Comments at 30, CC Docket No. 96-98 (May 26, 1999) (citation omitted)).

The Commission largely rejected the ILECs” arguments for a significant state role,
instead primarily adopting national rules without regard to geographic market differences. The
Commussion’s new list of UNEs effectively removed one element (operator services/directory
assistance) that had been on the original list; 1t limited the competitive circumstances 1n which
two other previously available elements (circuit switching and shared transport) must be
provided; it included a subelement (subloops), which had not been separately identified in the
prior list but which the Commission previously had authorized state commussions to require; and
it added a new switching element (packet switching) to be made available in limited

circumstances See generally UNE Remand Order, 15 FCC Red at 3706-08; see also USTA, 290
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F.3d at 420-21 (describing the revised list of network elements as narrower in some respects and
broader in other respects than the earlier list). By separate order applying the newly revised
“impair” standard, the Commuission also required ILECs to provide CLECs with unbundled
access to the high frequency portion of the loop Deployment of Wireline Services Offering
Advanced Telecommunications Capability, 14 FCC Red 20912 (1999) (“Line Sharing Order”).
The provision of this network element would enable “line sharing” ~ 1.e., the provision by a
CLEC of high speed data services to customers over the same loops that the incumbent used to
provide those customers with voice service. See USTA, 290 F.3d at 421

5. The Verizon Decision. In response to the Supreme Court’s remand of the

Commussion’s TELRIC pricing rules, the Eighth Circuit considered those rules on the merits for
the first time and reversed them 1n part. lowa Utilities Board v. FCC, 219 F 3d 744 The
Supreme Court again granted petitions for certiorar1 and upheld the TELRIC pricing
methodology as lawful and reasonable. Verizon, 535 U.S 467

In affirming the pricing rules, the Court noted first that Congress had directed the FCC to
prescribe methods “that would subject both incumbents and entrants to the risks and mcentives
that a competitive market would produce.” 535 U.S. at 476 The Court then observed that the
Act appears to favor “novel ratesetting [for UNEs] designed to give aspiring competitors every
possible incentive to enter local retail telephone markets, short of confiscating the incumbents’
property.” Id. at 489.

The Court specifically rejected the ILECs’ arguments that pricing network elements at
TELRIC rates would produce “not competition, but a sort of parasitic free riding, leaving

TELRIC 1ncapable of stimulating the facilities-based competition intended by Congress.” 535
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U S at 504. Citing the record evidence of substantial facilities investment by competitive
entrants, the Court found that the Commission’s reliance on TELRIC pricing for UNEs “is not
easily described as an unreasonable way to promote competitive mvestment 1n facilities ” /d. at
517.°

The Court also upheld the Commussion’s “additional combination rules,” which required
ILECs to perform the functions necessary to combine UNEs under section 251(c)(3), even if
those elements were not ordinarily combined 1n the mcﬁmbent’s own network 535 U.S. at 532.
The Court concluded that the rules were reasonably designed “to ensure that the statutory duty to

provide unbundled elements gets a practical result.” Ibid.

6. The USTA Decision. Eleven days after the Supreme Court decided Verizon, this
Court 1ssued 1ts decision on review of the UNE Remand Order. USTA, 290 F.3d 415.
Incumbent LECs once again had challenged the breadth of the Commuission’s network element
unbundling regime, and this Court granted their petitions for review.

This Court found three defects with the new UNE rules. First, 1t took issue with what it
saw as the Commission’s decision “to adopt a umform national rule, mandating unbundling 1n
every geographic market and customer class, without regard to the state of competitive
impairment in any particular market.” 290 F.3d at 422. The Court stated that the Commussion
should have adopted “a more nuanced concept of impairment than 1s reflected 1n findings ...

detached from any specific markets or market categories.” Ibid. Second, while recognizing that

® The Court made clear that its function as a reviewing court was not to evaluate as a matter of
fact “whether a different forward-looking pricing scheme would have generated even greater
competitive investment ” Id. at 512. See also id. at 538 (“The job of judges 1s to ask whether the
Commussion made choices reasonably within the pale of statutory possibility in deciding what
and how items must be leased and the way to set rates for leasing them.”)




12

“any cognizable competitive ‘tmpairment’ would necessarily be traceable to some kind of
dispanty 1n cost,” the Court faulted the Commission for relying on “cost disparties that, far from
being any indication that competitive supply would be wasteful, are simply dispanties faced by
virtually any new entrant in any sector of the economy, no matter how competitive the sector.”
Id. at 426 Third, the Court set aside the Commussion’s deciston to require line sharing because
the agency “failed to consider the relevance of competition 1n broadband services coming from

cable (and to a lesser extent satellite) ” Id. at 428.

7. The EELs Case. In two orders clanfying the UNE Remand Order, the Commission —

as an interim measure pending further consideration - restricted the use of a combination of
network elements known as the enhanced extended link (“EEL”). The Commission required
CLECs buying that combination to use it to provide at least “a significant amount” of local
exchange service m addition to long-distance service See Supplemental Order, 15 FCC Red
1760 (1999); Supplemental Order Clarification, 15 FCC Red 9587 (2000) This was the first
time the Commussion had placed explicit service restrictions on the use of UNEs, and it was
challenged on review by a trade association representing CLECs, which argued, inter alia, that
the FCC had no authority to impose such restrictions. Competitive Telecommunications Ass’n v.
FCC, 309 F.3d 8 (D C. Cir. 2002) (“CompTel”).
This Court affirmed, relying 1n large part on 1ts recent decision in USTA. CompTel, 309

F.3d at 13. The Court stated that 1ts decision in USTA had “clearly found in the FCC an
authority to make distinctions that were based on regional differences or on customer markets.”
Ibid. If those kinds of distinctions were permussible, the Court stated, “it 1s hard to understand

why the Act would not allow restrictions keyed to a specific ‘service’ of the requesting carriers.”
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Ibid. The Court reviewed the FCC’s EELs decision under the usual standard of Chevron U.S.A.
v. Natural Resources Defense Council, 467 U.S 837 (1984).

8. The Triennial Review Order. In the UNE Remand Order, the FCC had commutted to

revisit its unbundling rules in three years. UNE Remand Order q15. In December 2001 — before
this Court 1ssued 1ts USTA decision — the Commission imtiated that “Trienmal Review”
proceeding “to ensure that our regulatory framework remains current and faithful to the pro-
competitive, market-opening provisions of the 1996 Act m hght of our experience over: the last
two years, advances 1n technology, and other developments in the markets for
telecommunications services ”* Triennial NPRM, 16 FCC Red 22781 (1) (2001) JA ) Inthat
NPRM, the Commussion proposed a more “granular’” or nuanced impairment analysis and said its
analysis would take account of intermodal alternatives to ILEC services, particularly 1n
broadband markets. Following the USTA decision, the FCC invited additional comment to
incorporate explicitly into the ongoing Trienmal Review the 1ssues this Court identified.

The Commussion concluded the Triennial Review rulemaking — and the remand
proceedings 1t had icorporated — with the issuance of its Triennial Review Order. Most
importantly for current purposes, the Order revises the “impair[ment]” analysis under section
251(d)(2) to consider whether the “lack of access to an [ILEC] network element poses a barrier
or barriers to entry, including operational and economic barriers, that are likely to make entry
into a market uneconomic,” and 1t provides for market-by-market application of that standard.

Order {84, 118 JA . ). The Order addresses directly the three shortcomings that this Court

identified in USTA.




14

First, the Order addresses ““‘market-specific variations 1n competitive impairment’” by
ensuring the conduct of a “granular” analysis that considers “customer class, geography, and
service.” Order {118 JA ) (quoting USTA, 290 F.3d at 422). As to customer class, the
Commission’s revised impairment analysis separately addresses the mass market and various
enterprise market segments /d §4123-124 JA - ). With respect to geographic markets, the
Commussion makes national rules where separate analyses of each geographic area would yield
the same result; where that 1s not the case, the new rules provide for area-specific variations n
impairment findings and delegate focused fact-finding authority to the state commissions /d.
7130 JA ). With respect to service distinctions, the new impairment standard takes into
account “all the revenue opportunities that a competitor can reasonably expect to gain over the
facilities, from providing all possible services that an entrant could reasonably expect to sell... ”
1d. 100 JA ) (emphasis 1n original) The Commussion’s new rules also require that at least
one of the services that a CLEC offers with a network element be a “qualifying service” - r.e.,
one of those core telecommumications services “that compete directly against traditional [ILEC]
services.” Id. qq140-141 JA - )

Second, the Commussion changed 1ts approach to cost disparities 1n assessing
impairment. Focusing on those kinds of costs that pose recognized barriers to competitive entry,
Order JJ85-86 JA - ), the Commission said 1its analysis would concentrate on *‘sunk costs,
particularly when combined with scale economtes,” on “first-mover advantages” flowing from
incumbents’ history as monopoly providers, on large “‘absolute cost advantages,” and on “scale
economies,” though not at levels that “typically exist for any entrant into any industry,” 1d 88,

89,90,87 JA , , , ). Theagency adopted an impairment standard that is substantially
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similar to standards that the ILECs had advocated. See id. n.275 JA ). The Commission’s
analysis also takes 1nto account countervailing cost advantages that new entrants may possess.
Id. 489 JA ) And the Commission’s revised rules give greatest weight to evidence of actual
deployment by facilities-based competitors 1n determining whether any relevant cost dispanties
that exist actually constitute impairment-causing barriers to entry. Order 493-95 (JA ).

Third, the Commission phased out line sharing. Order 41255-269 JA - ). Inreaching
this decision, the Commuission considered all the revenues that a new entrant could expect to
receive from use of the whole loop (id 258 (JA )), the development of “line splitting” as a
v1ablle way for two CLECs to share a loop, one using the low frequency portion of the loop, the
other using the high frequency portion (id. §259 (JA )), and the relevance of other broadband
platforms (such as cable) to the costs and benefits of mandatory line sharing (1d. 11262-263 (JA
- ).

The revised impairment framework results in a significantly shorter list of UNEs. The
Commuission removed unbundling obligations with respect to the highest capacity enterprise
loops, as well as lower capacity enterprise loops at locations where state commissions find that
deployment-based triggers are met. The Commussion curtailed unbundling obligations with
respect to mass market loops that have fiber components used in the provision of broadband
services. The Commussion removed unbundling obligations with respect to the highest capacity
transport facilities, as well as lower capacity transport facilities along routes where state

commissions determine that deployment-based triggers are met. The Commission removed

7 See also Order q%329-331, 359, 394-404, 498-500 JA - , - - ) (adopting

3 b

deployment-based “triggers” for geographic market-specific impairment fact-finding by state
commissions).
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unbundling obligations with respect to switching for the enterprise market, as well as mass
market switching at locations where state commissions find that deployment-based triggers are
met. The Commussion also removed all existing unbundling obligations with respect to packet
switching, and, subject to grandfather provisions and a transition, eliminated ILEC line sharing
duties. See generally Order 94,7 JA , ).

The FCC determined that CLECs remained impaired in serving mass market customers
without access to unbundled switching. Order 497, 459-461 JA , - ). This determination
stemmed 1n large part from the fact that the ILEC networks — developed in a monopoly
environment — are designed to permut easy electronic connection and disconnection of customers
served by ILEC switches, but require expensive and operationally difficult manual *“hot cuts” to
rewire connections between a customer’s loop and a CLEC switch. Order 465 & n 1409 (JA
).

The hot cut process “create[d] an insurmountable disadvantage to carriers seeking to
serve the mass market”” with their own switches (id. {475 JA )), as demonstrated not only by
commenters’ submissions regarding costs and operational difficulties (:d. §J464-474 JA - )
but also by the “extremely limited deployment of [CLEC] circuit switches to serve the mass
market” (1d. §435 (JA ). Indeed, because there currently was no economically efficient way of
connecting CLEC switches to mass market loops, the Commission found that ILEC switches
shared many of the essential characteristics of voice grade loops, which all parties agree should
be made available as UNEs. See 1d. 44226, 429 & n.1316,439(JA , , )

Although the record supported a national impairment finding with respect to mass market

switching, certain high-capacity loops, and some types of transport, the Commussion recognized
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the possibility that circumstances in some geographic markets might warrant a different‘ﬁndmg
The Commussion thus adopted deployment-based triggers (or standards) for the states to apply to
make market-specific determinations See Order 4J462-463, 493-505 JA - , - ). If
those triggers are satisfied, the element at issue must be withdrawn following a period of
transition designed to avoid market disruption Id J7528-532 (JA - ). If the triggers are not
satisfied, state commuissions are to undertake further analysis of potential deployment under the
Commussion’s general impairment standard. With respect to switching, the Commission directed
state commissions to institute procedures to address and mitigate the source of impairment. If
the triggers for switching are not satisfied and if further analysis of potential deployment under
the Commission’s general “impairment” standard does not rebut the existence of impairment,
states that undertake this process are directed to consider whether narrower “rolling” access
requirements would cure the tmpairment, and, if so, to implement such requirements. /d. {463,
521-524 JA , - ). Under such a regime, CLECs would be given “rolling” access to
unbundled switching for 90 days on the theory that CLECs could aggregate customers and obtain
hot cuts 1 more efficient and less costly “batches.” If states determine that such procedures are
madequate, they are directed to conduct “continuing reviews of impairment for unbundled
switching ” Id. 463 JA ). Inthe event that states decline to participate in this process, the

FCC will assume thexr role. Id. 527 (JA )

INTRODUCTION AND SUMMARY OF ARGUMENT

In the Order, the FCC revised its interpretation of the statutory impairment standard. It
concluded that CLECs requesting unbundled access are impaired “when lack of access to an

[ILEC] network element poses a barrier or barriers to entry, including operational and economic
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barriers, that are likely to make entry into a market uneconomic ” Order 84 (JA ). Under its
new impairment test, the Commission asks “whether all potential revenues from entering a
market exceed the costs of entry, taking into consideration any countervailing advantages that a
new entrant may have.” /bid. 8 In this case, unlike USTA, no party challenges the Commission’s
impairment standard per se. Petitioners here attack various aspects of the FCC’s implementation
of that standard. None of those challenges has merit

When this Court invalidated the FCC’s previous UNE rules in USTA, 1t directed the
agency to adopt “‘a more nuanced concept of impairment” that accounts for distinctions among
“specific market categories ” 290 F.3d at 426. The Commission reasonably decided to
implement that directive 1n part by delegating to the states the task of making fact-specific
findings concerning impairment in instances where the record did not permit the FCC to make
the distinctions contemplated by USTA. The Communications Act does not bar such delegation;
indeed, the statute expressly provides for substantial state involvement in implementing the local
competition provisions of the 1996 Act, and the incumbents previously advocated the same kind
of delegation at 1ssue here

The record amply supported the FCC’s determination that CLECs face “an
msurmountable disadvantage” in serving the mass market without access té unbundled circuit
switching. Order 475 (JA ) Aggregate data showed that CLECs were serving only a tiny

percentage of the mass market with their own switches; and CLECs and state commissions

® The impairment standard, market guidelines, and competitive triggers at issue 1n this case
implement the specialized UNE provisions of the Communications Act. Accordingly, they are
distinct from the market definition standards and analyses of entry and competitive effects that
the Department of Justice applies in enforcing the antitrust laws, and they may lead to different
results



19

demonstrated that the “hot cut” process (connecting ILEC loops to CLEC switches) imposed
costs and operational burdens on CLECs that made market entry uneconomic without unbundled
ILEC switching Id 9]438-440, 466-468 JA - , - ). Although the FCC’s analysis “could
[have] end[ed]” there, the Commuission also asked states to take steps that might lessen the
documented impairment, and 1t provided ILECs with an opportunity to rebut the FCC’s
imparrment finding before state commussions 1n specific circumstances. /d. 4422-424 (JA -

).

In contrast to the record for mass market switching, the Commission found little or no
evidence of impairment with respect to broadband loop capabilities. It also determined that the
presence of significant intermodal competition diminished the need for broadband unbundling.
Moreover, the Commission reasoned that extensive broadband unbundling requirements would
discourage investment and innovation 1n the burgeoning broadband market. Therefore, to fulfill
its mandate under section 706 of the 1996 Act to promote broadband deployment, the
Commussion reasonably declined to require unbundling of broadband loop capabilities. The
same rationale justified the agency’s decision to phase out line sharing.

As we explam n greater detail below, the Commuisston also reached reasonable
conclusions on various issues involving transmission facilities, network modifications, and the

separate unbundling requirements of section 271 The Court should affirm.

STANDARD OF REVIEW

The Court should review the agency’s statutory interpretation under the standard
articulated 1n Chevron USA v. Natural Resources Defense Council, 467 U.S. 837. In directing

the unbundling of network elements whose unavailability would impair a requesting carrier’s
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ability “to provide the services that 1t seeks to offer,” 47 U.S.C. §251(d)(2), Congress “gave no
detail as to erther the kind or degree of impairment that would qualify ” USTA, 290 F 3d at 422.
“Given the ambiguity in the statutory language,” the Court’s task under Chevron *1s not to
choose the best interpretation but merely to decide 1f the Commission’s [reading] 1s reasonable.”
WorldCom v. FCC, 246 F.3d 690, 694 (D.C. Cir 2001). If the agency’s statutory construction 1s
reasonable, 1t 1s entitled to deference. Cellular Telecommwzicdﬁons & Internet Ass’nv FCC,
330 F.3d 502, 507 (D.C. Cir. 2003)

To the extent that petitioners challenge the reasonableness of the FCC’s revised
unbundling rules, the Court must uphold those rules unless they are *“arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law ” 5 U.S.C. §706(2)(A). This
“[h]ighly deferential” standard of review “presumes the vahdity of agency action.” AT&T Corp.
v. FCC, 220 F.3d 607, 616